Department of Energy

(c) The charge for all Excess Energy
shall be the charge for Boulder Canyon
Project Firm Energy existing at the
time the Excess Energy is made avail-
able to the Contractor, including the
appropriate Lower Basin Development
Fund Contribution Charge.

§904.11 Lay off of energy.

(a) If any Contractor determines that
it is temporarily unable to utilize Firm
Energy or Excess Energy, Western will,
at the Contractor’s request, attempt to
lay off the Firm Energy or Excess En-
ergy the Contractor declares to be
available for lay off, pursuant to the
provisions for lay off of energy speci-
fied in the Contract.

(b) If Western is unable to lay off
such energy, or if the Contractor fails
to request Western to attempt to lay
off the energy, the Contractor will be
billed for the Firm Energy or Excess
Energy that was available to the Con-
tractor but could not be delivered to
the Contractor or sold to another cus-
tomer.

(c) In the event that Western must
lay off the Firm Energy or Excess En-
ergy at a rate lower than the effective
Firm Energy rate, the Contractor will
be billed for the difference between the
amount that Western would have re-
ceived at the then existing Firm En-
ergy rate, including the appropriate
Lower Basin Development Fund Con-
tribution Charge, and the amount actu-
ally received.

§904.12

(a) Funds advanced to the Secretary
of the Interior for the Uprating Pro-
gram and costs reasonably incurred by
the Contractor in advancing such
funds, as approved by Western, shall be
returned to the Contractor advancing
the funds during the Contract period
through credits on that Contractor’s
power bills. Appropriate credits will be
developed and applied pursuant to
terms and conditions agreed to by con-
tract or agreement.

(b) All other obligations of the
United States to return funds to a Con-
tractor shall be repaid to such Con-
tractor through credits on power bills,
with or without interest, pursuant to
terms and conditions agreed to by con-
tract or agreement.

Payments to contractors.

§904.13

§904.13 Disputes.

(a) All actions by the Secretary of
Energy, acting by and through the Ad-
ministrator of Western, shall be bind-
ing unless or until reversed or modified
in accordance with provisions con-
tained herein.

(b) Any disputes or disagreements as
to interpretation or performance of the
provisions of these General Regula-
tions under the responsibility of West-
ern shall first be presented to and de-
cided by the Administrator. The Ad-
ministrator shall be deemed to have
denied the Contractor’s contention or
claim if it is not acted upon within
ninety (90) days of its having been pre-
sented.

(c) The decision of the Administrator
shall be final unless, within thirty (30)
days from the date of such decision, a
written request for arbitration is re-
ceived by the Administrator. The Ad-
ministrator shall have ninety (90) days
from the date of receipt of a request for
arbitration either to concur in or deny
in writing the request for such arbitra-
tion. Failure by the Administrator to
take any action within the ninety (90)
day period shall be deemed a denial of
the request for arbitration. In the
event of a denial of a request for arbi-
tration, the decision of the Adminis-
trator shall become final. Upon a deci-
sion becoming final, the disputing Con-
tractor’s remedy lies with the appro-
priate Federal court. Any claim that a
final decision of the Administrator vio-
lates any right accorded the Con-
tractor under the Project Act, the Ad-
justment Act, or Title I of the Hoover
Power Plant Act is barred unless suit
asserting such claim is filed in a Fed-
eral court of competent jurisdiction
within one (1) year after final refusal
by the Administrator to correct the ac-
tion complained of, in accordance with
section 105(h) of the Hoover Power
Plant Act.

(d) When a timely request for arbitra-
tion is received by the Administrator
and the Administrator concurs in writ-
ing, the disputing Contractor and the
Administrator shall, within thirty (30)
days after receipt of notice of such con-
currence, each name one arbitrator to
the panel of arbitrators which will de-
cide the dispute. All arbitrators shall
be skilled and experienced in the field

655



§904.14

pertaining to the dispute. In the event
there is more than one disputing Con-
tractor, the disputing Contractors
shall collectively name one arbitrator
to the panel of arbitrators. In the event
of their failure collectively to name
such an arbitrator within fifteen (15)
days after their first meeting, that ar-
bitrator shall be named as provided in
the Commercial Arbitration Rules of
the American Arbitration Association.
The two arbitrators thus selected shall
name a third arbitrator within thirty
(30) days of their first meeting. In the
event of their failure to so name such
third arbitrator, that arbitrator shall
be named as provided in the Commer-
cial Arbitration Rules of the American
Arbitration Association. The third ar-
bitrator shall act as chairperson of the
panel. The arbitration shall be gov-
erned by the Commercial Arbitration
Rules of the American Arbitration As-
sociation. The arbitration shall be lim-
ited to the issue submitted. The panel
of arbitrators shall not rewrite,
change, or amend these General Regu-
lations or the Contracts of any of the
parties to the dispute. The panel of ar-
bitrators shall render a final decision
in this dispute within sixty (60) days
after the date of the naming of the
third arbitrator. A decision of any two
of the three arbitrators named to the
panel shall be final and binding on all
parties involved in the dispute.

§904.14 Future regulations.

(a) Western may from time to time
promulgate such additional or amend-
atory regulations as deemed necessary
for the administration of the Project in
accordance with applicable law; Pro-
vided, That no right under any Con-
tract shall be impaired or obligation
thereunder be extended thereby.

(b) Any modification, extension, or
waiver of any provision of these Gen-
eral Regulations granted for the ben-
efit of any one or more Contractors
shall not be denied to any other Con-
tractor.

(c) Western reserves the right to ter-
minate, modify, or extend these regula-
tions, either partially or in their en-
tirety, to the extent permitted by law
or existing contract.
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PART 905—ENERGY PLANNING
AND MANAGEMENT PROGRAM

Subpart A—General Provisions

Sec.

905.1 What are the purposes of the Energy
Planning and Management Program?
905.2 What are the key definitions of this

part?

Subpart B—Integrated Resource Planning

905.10 Who must comply with the integrated
resource planning and reporting regula-
tions in this subpart?

905.11 What must an IRP include?

905.12 How must IRPs be submitted?

905.13 When must IRPs be submitted?

905.14 Does Western require annual IRP
progress reports?

905.15 What are the requirements for the
small customer plan alternative?

905.16 What are the requirements for the
minimum investment report alternative?

905.17 What are the requirements for the en-
ergy efficiency and/or renewable energy
report (EE/RE report) alternative?

905.18 What are the criteria for Western’s
approval of submittals?

905.19 How are plans and reports reviewed
and approved?

905.20 When are customers in noncompli-
ance with the regulations in this subpart,
and how does Western ensure compli-
ance?

905.21 What is the administrative appeal
process?

905.22 How does Western periodically evalu-
ate customer actions?

905.23 What are the opportunities for using
the Freedom of Information Act to re-
quest plan and report data?

905.24 Will Western conduct reviews of this
program?

Subpart C—Power Marketing Initiative

905.30 Purpose and applicability.
905.31 Term.
905.32 Resource
pool size.
905.33 Extension formula.
905.34 Adjustment provisions.
905.35 New customer eligibility.
905.36 Marketing criteria.
905.37 Process.

extensions and resource

Subpart D—Energy Services

905.40 Technical assistance.

AUTHORITY: 42 U.S.C. 7152, 7191; 42 U.S.C.
7275-7276¢.

SOURCE: 60 FR 54174, Oct. 20, 1995, unless
otherwise noted.
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